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TP Guidelines (“TPG”)

The 2012 TPG was intended to provide detailed guidance to taxpayers on how to comply with the requirements of the law
under Section140A of Income Tax Act 1967 and the TP Rules 2012. The 2012 TPG is applicable to:

v Controlled transactions between associated persons, where at least one party is assessable or chargeable to tax in
Malaysia; and

v Applies to both cross-border transactions and domestic related party transactions.

The guidelines reinforces that companies involved in related party transactions in Malaysia should prepare a TP
documentation (“TPD”) for the year of assessment but not required to be submitted unless requested by tax authorities.
Companies who fall below this threshold may opt to prepare a minimal TPD template (from FY 2022 onwards) instead of a

full scope TPD. Prior to FY 2022, Companies who fall below the threshold were required to prepare a limited scope TPD.

Revenue <RM25 million

&3

RPTs < RM15 million

Financial assistance < RM50 million

The IRB released a TPD Flowchart to assists taxpayers in determining the circumstances where full or minimal TPD is
required. Companies can be exempted from preparing if any adjustments made does not alter the total tax payable (i.e. both

companies do not enjoy incentive, suffer losses or taxed at different rates)
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TP Documentation (“TPD”) Flowchart
Are you a person having No
controlled transaction as _,_
defined under Section
140A, ITA19677?

Yes l
. No
Are you a person carrying

Do you meet the following THRESHOLD?

1. For a person carrying on a business,

Gross business income > RM25M &
controlled transactions >RM15M;

OR No

2. Where a person provides financial
assistance, such financial
assistance > RM50M (Financial
Institutions are excluded)

A PE should prepare a full TPD

regardless of the threshold

Yes

Do you have any controlled

Yes
transactions with related person(s) > _

outside Malaysia?

Nol

Is the non-chargeability being
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Taxpayers who do not have
controlled transactions  (as
defined under S.140A) do not
have to prepare a TPD

Only taxpayers carrying on a
business should prepare a TPD

MINIMUM TPD

— Para11.2.4 (a) -
Organisational structure;
— Para11.2.4 (c) -
Controlled transaction
and

— Para 11.2.4 (d) - Pricing

policies(z)

@,

® For a minimum TPD, taxpayers
may only provide a general business
description of all the relevant
associated person.

@ For a minimum TPD, taxpayers do
not have to prepare a complete
comparability study and may apply
other than the five methods as
described in the Malaysian TPGL
provided it result in, or best
approximates, arm’s length outcomes.
(As an example, taxpayer may use a
price list to justify the price used for
both controlled and uncontrolled
transaction)

It is mandatory for all companies
with cross border transactions to
prepare full TPD

No

Are you and all of your No d 2
> ue to any person enjoying tax >
[Ea person(s)_ incentives or suffers from
el Rl iy el continual losses?
Malaysia?
Yes
Yes

Do you or any of your related person(s)

enjoy tax incentives or suffers from No
continual losses, or is taxed at a —> _
different rate, where any adjustments

made may alter the total tax payable?

Yes

i ek
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FULL TPD

As required under TP Rules;
and Any relevant information as
explained

under the MTPGL (including
Appendix)
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TP Rules 2023

The Income Tax (TP) Rules 2023 supersedes the rules that was released in 2012 and is effective from the year of assessment
2023. Significant changes were made with the intention to boost compliance and provide taxpayers with more clarity with

regards to TP compliance. Some of the important changes that affect the way TPDs will be prepared moving forward:

Taxpayer to

prepgraart]i%?ltcc))?yTPD Date of TPD Include Master File indicate if any of the

before filing the tax

completion to be information in Full required information
disclosed scope TPD is not relevant/

TR available

Director General Definition of arm’s TP adjustment can

has the power to length range from be done to median
review and replace 37.5 percentile to or above if price is
selected TP method 62.5 percentile not arm’s length

No longer need to
follow the hierarchy Eerd
of TP methods

Focus on
importance of

Use of multiple year 14 days dateline to
data to justify the submit TPD upon

effect on business request DEMPE analysis

Contemporaneous TP documentation requirements

A person who enters into a controlled transaction shall prepare a contemporaneous transfer pricing documentation which is
brought into existence prior to the due date for furnishing a return in the basis period for a year of assessment in which a

controlled transaction is entered into.

As per Transfer Pricing Rules 2023, the contemporaneous transfer pricing documentation shall contain:

v The date of completion in the TPD

v~ Additional information on the MNE Group that is relevant to the taxpayer’'s business in Malaysia. Alternatively, the
taxpayer can attach the Master file prepared by the Group or ultimate holding company with the Local TPD.

v A detailed list of information and/or documentation to be included or attached in the Local TPD

v" Taxpayers must indicate in the TPD if any of the information or documents required are not applicable to the taxpayers.
Failure to do so will result in an incomplete TPD.

v For the purposes of this rule MNE means a collection of enterprises related through ownership or control which is

required to prepare consolidated financial statements
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TP Rules 2023
Preparing and Furnishing Contemporaneous TPD

In preparing a contemporaneous transfer pricing documentation as specified under rule 4, a person shall determine an arm’s
length price based on the most current reliable information, data or documents that are reasonably available at the time of
determination of that person’s arm’s length price.

Arm’s length Range

The Tax Authorities general practice or expectation previously was for taxpayers to achieve results that is above the
median of the benchmarking analysis or to make an adjustment to the median of the benchmarking.

The new rules have included a definition for the arm’s length range from 37.5 percentile to 62.5 percentile and that
Companies’ who fall within the range may be regarded as arm’s length.

However, taxpayers should be aware that the Director General has the power to make any TP adjustment to the median
or any other point above median and within the arm’s length range if there is reason to believe that the comparable
companies selected is not suitable.

The Director General may allow for use of data from the review period and prior years if it can be proven that life cycles
or business cycles of the property/services are not impacted by the conditions of commercial or financial relations
between associated persons.

However, this can only be used to assist in the selection of comparable and not for the use of multiple year averages.

Method to determine arm’s length price

The person shall ensure that the best method selected and that it can be supported by explanation and reasons to justify the
selection. However, the Director General may review the selected method and disregard the taxpayer’s selected method
and replace with a different method if they are the opinion that it is not the most appropriate method.

Comparability of transactions

An uncontrolled transaction shall be used as a comparable in determining an arm’s length price of a controlled transaction.
A person shall accurately delineate the controlled transaction by identifying the commercial or financial relations between
associated person based on the economically relevant characteristics.

Transfer price for separate and combined transaction

A person in a controlled transaction shall determine an arm’s length price for each controlled transaction in accordance with

this Rules. The Director General may allow the determination of the arm’s length price based on the combination transactions
if:

Combination of controlled transaction is closely or continuously linked to and cannot be evaluated separately

It can be shown that the normal industry practice is to set one transfer price for the transaction.
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TP Rules 2023
Intra-group Services

A person shall demonstrate that the intra-group services have been rendered and the provision of such services has conferred
an economic benefit or commercial value to his business and the charge for the intra-group services is justified. Intra-group
means services rendered between associated persons. Intra-group services shall be disregarded if it involves:

Shareholder or custodial activities
Duplicative services
Services that provide incidental benefits or passive association benefits

On-call services

Cost contribution arrangement

A person shall determine the arm’s allocation of cost for such arrangement is in accordance with the allocation that would been

undertaken by an independent person in a similar arrangement.

Intangible property

Intangible property" refers to an asset which is neither a physical asset nor a financial asset but such asset is capable of being
owned or controlled for use in commercial purposes, whose use or transfer would be compensated had it occurred in a
transaction between independent persons in comparable circumstances which includes patent, invention, formula, process,

design, model, plan, trade secret, know-how or marketing intangible.

Any party that contributes to the functions above should be entitled to an arm’s length consideration, regardless of legal
ownership

Full Scope TPD

A full scope report may consist of the following:

a) Group worldwide organizational structure In the event that a master file has been prepared
b) Description of MNE Group businesses for the Group, it can be included as an attachment
¢) MNE’s intangible assets and does not have to be repeated in the report

d) MNE'’s intercompany financial activities

e) MNE’s financial and tax position

f) Local organizational structure and company background

g) Nature of business/industry and market conditions

h) Controlled transactions and Pricing policies including formula adopted and sample documents to justify
i) Assumption, strategies and information regarding factors that influenced the price setting policies

j)  Functions, assets and risk analysis including risk analysis framework

k) Comparability analysis

I) Selection and application of the transfer pricing method including basis to justify the selection

m) Financial information

n) Other relevant/supporting documents
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Simplified TPD

Prior to FY 2022, Companies that fall outside the scope of the threshold amounting RM25 million for revenue and RM15
million of RPTs. A simplified TP documentation consists of items (f), (h) and (i) as listed above. Taxpayer is allowed to apply

any method other than the five methods described in the TPG provided it results in arm’s length outcomes.

f) Organizational Structure

(i) the taxpayer's worldwide organizational and ownership structure covering all associated persons whose transactions
directly or indirectly affect the pricing of the documented transactions; and

(i) a description of the management structure of the local entity, a local organization chart, and a description of the

individuals to whom local management reports and the country(ies) in which such individuals maintain their principal
offices.

(h) Controlled Transactions

(i) description of details of the property or services to which transaction relates; any intangible rights or property attached
thereto, the participants, the scope, timing, frequency, type and value of the controlled transactions (including all relevant
related party dealings in relevant geographic markets);

(i) names and addresses of all associated persons, with details of the relationship with each such associated person;

(i) the nature, terms (including prices) and conditions of transactions (where applicable) entered into with each associated
person and the quantum and value of each transaction;

(iv) an overview description of the business, as well as a functional analysis of all associated persons with whom the taxpayer
has transacted,;

(v) all commercial agreements setting forth the terms and conditions of transactions with associated persons as well as with
third parties; and

(vi) a record of any forecasts, budgets or any other financial estimates prepared by the person for the business as a whole

and for each division or product separately.

(i) Pricing Policies

Details of pricing policy for each type of controlled transaction shall include:

() the formula adopted, including anticipated profit margin/mark-up and cost component;
(i) how the formula is applied;
(i) who determine the pricing policy & how often is the policy being revised;
(iv) sample of documents to support the pricing policy; and

(v) comparability study to ensure the arm's length price.
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Minimum TPD Template (PIN 1/2023)

The template was originally released in 2022 to simplify compliance for SMEs and reduce administrative burden of
compliance. Companies that fall below the threshold can choose to fill in the details requested in the minimum TPD template.
The template is a form that consists of 4 parts as follows:

= Company reg no. =  Principal activity
= Tax reference = Industry code/ Type of business
= Address activity

Financial period

= Name, Country, Address and Tax No. of Ultimate, Holding Subsidiary
and Affiliate Companies

» Global and Company organization chart

= Reporting lines

=  Type, amount of RPT and % of transactions

= Name, Country, Business activity, Tax No. and relationship of related
companies involved in transaction

= Agreement/ supporting documentation

Pricing policy for each type of RPT

Pricing basis (i.e. costs elements & profit mark-up)
Sample documentation

Comparability study

Income Tax (Country-by-Country Reporting) Rules 2016 (“CbyCR Rules”)

The tax authorities issued the CbyCR Rules followed by the Labuan CbyCR Regulation, effective from 1 January 2017 and
is applicable to MNE Groups with total consolidated group revenue of at least RM 3 billion. The rules state that the ultimate
parent (reporting entity) would have to complete the CbyC Report and submit it to the tax authorities on or before 12 months
from the last day of the reporting FY (i.e. 31 December 2023 if the tax payer’s year end is 31 December 2022).

Additionally, there is also a requirement for the Malaysian Companies to notify the tax authorities under Subrule 6(1) and 6(2)
of the PU (A) 357/2016, by disclosing the information in the tax returns or by submitting the manual notification form.

Malaysian parent entities and subsidiaries submitting the Form C, TR, TA, TC or TN can furnish the notification by way

of tax returns while companies filing Form LE & TF are required to furnish the notification using a manual notification form:

Reporting entity The reporting entity shall notify the Director General in writing if it is the ultimate holding entity on

or before the last day of the FY. Details of all Malaysian and foreign non-reporting constituent
[Annex B1] " .
entities must be included

Non-reporting entity [ The Malaysian subsidiary must notify the Director General in writing of the identity and tax
[Annex C1 & C2] residence of the reporting entity on or before the last day of the FY.
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Tax Return Form

Throughout the year from FY 2014 to FY 2022, the income tax return form has been amended to include additional

disclosures as follows:

a) Transfer Pricing Documentation and its related information
Tax payer is to disclose its characterization, other related information and all type of transactions they are involved in
with a related party and the amount.

b) Disclosure of whether the taxpayer is subject to interest restriction under Section 140C.
Tax authorities introduced Restriction on deductibility of interest under Section 140C of the Income Tax Act 1967,
effective 1 July 2019 onwards aimed at restricting the deduction of interest expense in relation to cross border transaction.
The Rules are applicable to:
companies who have been granted any financial assistance in a controlled transaction;
the total amount of any interest expense for all such financial assistance exceeds RM500,000 in the basis period.
The maximum amount of interest that is deductible is 20% of the Tax EBITDA. The balance is allowed to be carried

forward.

c) Disclosure on CbyCR

Tax payer is to disclose if CbyCR is relevant for the Group and fill in the relevant information of the reporting entity.

TP Penalties and Power to Disregard Structures

Failure to furnish contemporaneous TP documentation
With the introduction of Section 113B of the ITA, any person who fails to furnishing a contemporaneous TPD shall be

liable to the following:

a) Fine of not less than RM20,000 and not more than RM100,000; or
b) Imprisonment for a term not exceeding six (6) months; or
c) Both.

Taxpayers can appeal on the decision with the Special Commissioners of Income Tax but the burden of proof is on the
taxpayers.

5% surcharge on TP adjustments
Under Section 140A (3C), the Director General may impose a surcharge of not more than 5% of the total transfer pricing
adjustments regardless if there is any additional taxes payable by the taxpayers. Any surcharge imposed shall be treated

as collection tax.

Power to disregard structure in controlled transactions
Under S140A (3A) and (3B), the Director General will be empowered to disregard any related party transaction structure

adopted by the company if he is of the opinion that:

v Db gl ] ~* '1‘7::\5 r A
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a) The economic substance of that transaction differs from its form; or
b) The commercial reality of that transaction differs from the arrangement which would have been adopted by an

independent party.
In these circumstances, the Director General will be allowed to make adjustments to the structure to reflect the structure

that would have been adopted in a third party arrangement.

v Failure to comply (after adjustments have been issued)
Penalties will be imposed under subsection 113(2) and the TP Audit Framework 2019. The rates can range from 30% to

100% depending on whether the TP documentation is prepared contemporaneously

lllustration on Penalties

Failure to submit within 14 5% surcharge adjustments Penalties on additional tax
days made by the tax authorities payable

Fine between RM20,000 to Surcharge of not more than
RM100,000; or 5% of the total adjustments The rates can range from
Imprisonment 6 months; or regardless if there is 30% to 100%
Both. additional taxes payable.

Penalty (RM)
AB Sdn Bhd AB Sdn Bhd
was requested submitted |ater Fine between RM20k and RM100k.
to submit TPD than 14 days (assumed at minimum penalty 20,000
amount)
5% surcharge x 100,000 5,000
Additional tax payable 25,000
Audit findings
r_e$U|t9d n Penalty on additional tax (assumed 8750
adjustment of at 35%) :
RM100,000.
Total 58,750
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KUALA LUMPUR | JOHOR BAHRU | PENANG | LABUAN | MUAR | SITIAWAN | IPOH

Page 10 of 12



.
<o @
°
)

w SW 1v1ecH sisr

Key Take-aways

Tax authorities have provided a cost efficient template for SME companies to encourage compliance

In addition to the template, taxpayers also need to include documentation or analysis to justify that the RPT is carried out
at market price (i.e. comparability study)

While there are exemptions to preparing TPD, it is not always possible determine whether adjustments will result in
additional tax until the audit is carried out

Keep in mind that the penalties have not been amended or adjusted for such exemptions. The risk of IRB imposing the
5% surcharge on adjustments on top of remaining penalties are still present.

Burden of proof is on taxpayers to maintain the relevant records, documentation and calculation to justify the arm’s length
nature of the inter-company transactions

Taxpayers need to reassess the completeness and robustness of the TPD prepared previously and make amendments
where necessary

Even if taxpayer’s results fall within the new definition of the arm’s length range, taxpayers cannot take it for granted that
no adjustments will be made in the event of an audit.

Taxpayers must not take lightly the importance of justifying the selected TP method as the best possible method

How We Can Help

Our dedicated team of professionals has experience in various disciplines to respond effectively and efficiently to our clients’
individual requirements. This professional capability allows us to advise and plan strategies critical to our clients’ needs and

success within the challenges of the present business environment.
Our service includes a total approach to our clients’ problems and needs. Using a team approach, our services are tailored to
meet our clients’ individual requirements. We stress on a high degree of competence, professionalism and commitment among

our team members.

We offer the following services with a clear focus on the business issues and regulatory requirements of the client’s industry:

e Audit and Assurance ¢ Risk, Governance and Sustainability Advisory
e Tax & Transfer Pricing Advisory and Compliance e Valuation Advisory
e Business Advisory e Migration Advisory
e China Desk e Offshore Advisory

e Financial and Transaction Advisory

Should you have any questions or require any assistance on the above, please do not hesitate to drop us an email or call us.

Copyright @ ShineWing TY TEOH. This publication contains information in summary form and is therefore intended for general guidance only. No person
should rely on the contents of the aforesaid publication without first obtaining advice from a qualified professional person. ShineWing TY TEOH is not
responsible for the results of any actions taken on the basis of information neither in this publication, nor for any error in or omission from this publication.
ShineWing TY TEOH expressly disclaims all and any liability and responsibility to any person, whether a reader of this publication or not, in respect of anything,
and of the consequences of anything, done or omitted to be done by any such person in reliance, whether wholly or partially, upon the whole or any part of
the contents of this publication. :

i
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WHY ShineWing TY TEOH At AXFE KD FEE ?

ShineWing TY TEOH is a leading regional chartered accountants, tax, transfer pricing, valuation and consulting group with office presences
in Malaysia to provide a diverse spectrum of business solutions and consulting services to public listed companies, Fortune 500 companies,

multi-national corporations, local small and medium companies representing a cross section of major industries.
BXPMERIS —FIITHNXESITSESMN, £3KATRENBEN - N EREW - ME50058E N - BEEWRP/NEE R
HIPWSBABESKI BRI HIFS5BWEE.
<+ Registered Auditor of Public Company Accounting Oversight Board (PCAOB), USA
EZE AT REZR=H T
<+ Approved Auditor of Labuan Financial Services Authority (Labuan FSA), Malaysia
SxkmUMNEERRSERFEME LD

Member firm of ShineWing International Member firm of Praxity - The world’s
.:;;;;. - Top 20 international accounting network largest alliance of independent
aele’ SW and association. ) PRAX|TV accounting firms.
BEXPHMEFREREF - 2 AT RKMHEIK PRAXITY EIFRBESIFR - ZEIKEAMII I
20 KEIFR&ITIME SR IMEE S5 PrEX SR
www.shinewinginternational.com www.praxity.com

WHAT WE OFFER 1M Z W ARSS
+ Audit & Assurance 4+ BPO & Business Advisory = China Desk < Digital Transformation and Data Analytic

+ Family Office & Private Client Services < Financial & Transaction Advisory - Japan Desk <+ Migration Advisory
+ Market Entry Advisory = Offshore Advisory =+ Risk & Governance Advisory < Singapore Desk <+ Tax Advisory
+ Transfer Pricing Advisory -+ US Desk + Valuation Advisory

+E + EENES5EE + PECWRSHN + BPCRBEREEMN + REAAZRBAE
FRS + CURASHUEE + BARWESS + BRES + THEABE + BREE
+ RGREERAZEE + FECUESS + HEEE + BLENZE + ZECURSH
+ EEEY

100+ 630+ 42000+ W shinewingtyteoh.com

Countries Locations Professionals

Audit | Tax | Advisory | Transfer Pricing | Valuation o o . .

Kuala Lumpur =3 T +603 780 55022  Johor Bahru Zf# T +607 5952299  Penang 1&4 T +604 296 6730 / +604 371 3318
Labuan Z9[#H 5 T +6087 599 328 Muar Fiif T +606 952 0205  Sitiawan 32JkiT T +605 688 5112
Ipoh &R T +605 546 3388
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