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New 2023 Transfer Pricing Rules

TP Rules 2023

The Income Tax (TP) Rules 2023 supersedes the rules that was released in 2012 and is effective from
the year of assessment 2023. Significant changes were made with the intention to boost compliance
and provide taxpayers with more clarity with regards to TP compliance. Some of the important changes
that affect the way TP documentations (“TPD”) will be prepared moving forward is as follows:
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TP Rules 2023 — Detailed Description

Mandatory preparation
of TPD before filing the
tax returns

Date of TPD
completion to be
disclosed

Include Master File
information in Full
scope TPD

Taxpayer to indicate if
any of the required
information is not
relevant/ available

No longer need to
follow the hierarchy of
TP methods

Director General has

the power to review

and replace selected
TP method

v’ “Contemporaneous” TPD must be prepared before the filing of the tax

v

v

return for the relevant year of assessment.

While this is not a new requirement, it has now been made clearer in
the rules and it allows the Tax Authorities to penalize taxpayers who
did not prepare the TPD in a timely manner.

The requirement to include the date of completion in the TPD is in
line with the Tax Authorities’ intention to increase compliance and to
have concrete written evidence as to whether the TPD was prepared
before or after the filing of the tax returns.

Contemporaneous Full TPD must now include additional information
on the MNE Group that is relevant to the taxpayer’s business in
Malaysia. Alternatively, the taxpayer can attach the Master file
prepared by the Group or ultimate holding company with the Local
TPD.

Previously this requirement was only applicable for Group of
Companies that is required to submit the Country-by-Country Report.

In the absence of any Master File, the local taxpayer will have to
request for this information from the ultimate parent company to
include in the Local TPD.

The Tax Authorities have also included a detailed list of information
and/or documentation to be included or attached in the Local TPD.

Based on the above, taxpayers must indicate in the TPD if any of the
information or documents required are not applicable to the
taxpayers. Failure to do so will result in an incomplete TPD.

Previously the Guidelines requests taxpayers to select the TP
method on a hierarchy basis which means that the Comparable
Uncontrolled Price (“CUP”) must be considered first before the other
methods on the list.

However, now the requirement is that the best method is selected
and can be supported by explanation and sufficient reasoning to
justify the selection.

There is also a clause that allows the Director General to disregard
the taxpayer’s selected method and replace with a different method if
they are the opinion that it is not the most appropriate method.
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TP Rules 2023 — Detailed Description

- v' The Tax Authorities general practice or expectation previously was
Definition of arm’s for taxpayers to achieve results that is above the median of the
length range from 37.5

percentile to 62.5 benchmarking analysis or to make an adjustment to the median of the
percentile benchmarking.

v' The new rules have included a definition for the arm’s length range
from 37.5 percentile to 62.5 percentile and that Companies’ who fall
within the range may be regarded as arm’s length.

TP adjustment can be )
done to median or v' However, taxpayers should be aware that the Director General has

above if price is not the power to make any TP adjustment to the median or any other
arm'’s length

point above median and within the arm’s length range if there is
reason to believe that the comparable companies selected is not
suitable.

v" The Director General may allow for use of data from the review period
Use of multiple year and prior years if it can be proven that life cycles or business cycles of

data to justify the the property/services are not impacted by the conditions of
effect on business commercial or financial relations between associated persons.

v' However, this can only be used to assist in the selection of
comparable and not for the use of multiple year averages.

v" Previously this dateline was only included in the TP Guidelines. It has

14 days dateline to not been included in the Rules as well.

submit TPD upon
request v' Failure to submit the TPD within 14 days will result in penalties even if
there is no adjustments made or additional taxes payable.

v Emphasizes the importance of the Development, Enhancement,

. . : Maintenance, Protection and Exploitation (“DEMPE”) analysis for
ocus on importance . .

of DEMPE analysis intangible property

v Any party that contributes to the functions above should be entitled to
an arm’s length consideration, regardless of legal ownership
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Key Take-aways

U Burden of proof is on taxpayers to maintain the relevant records, documentation and
calculation to justify the arm’s length nature of the inter-company transactions

U Taxpayers need to reassess the completeness and robustness of the TPD prepared
previously and make amendments where necessary

U Even if taxpayer’s results fall within the new definition of the arm’s length range, taxpayers
cannot take it for granted that no adjustments will be made in the event of an audit.

U Taxpayers must not take lightly the importance of justifying the selected TP method as the
best possible method

How We Can Help

Our dedicated team of professionals has experience in various disciplines to respond
effectively and efficiently to our clients’ individual requirements. This professional capability
allows us to advise and plan strategies critical to our clients’ needs and success within the
challenges of the present business environment.

Our service includes a total approach to our clients’ problems and needs. Using a team
approach, our services are tailored to meet our clients’ individual requirements. We stress on
a high degree of competence, professionalism and commitment among our team members.

We offer the following services with a clear focus on the business issues and regulatory
requirements of the client’s industry:

* Audit and Assurance * Migration Advisory
* Tax & Transfer Pricing Advisory and * Offshore Advisory
Compliance * Risk, Governance and Sustainability
* Business Advisory Advisory
* China Desk * Valuation Advisory

* Financial and Transaction Advisory

Should you have any questions or require any assistance on the above, please do not
hesitate to drop us an email or call us.

This publication contains information in summary form and is therefore intended for general guidance only. No person should rely on the
contents of the aforesaid publication without first obtaining advice from a qualified professional person. ShineWing TY TEOH is not
responsible for the results of any actions taken on the basis of information neither in this publication, nor for any error in or omission from
this publication. ShineWing TY TEOH expressly disclaims all and any liability and responsibility to any person, whether a reader of this
publication or not, in respect of anything, and of the consequences of anything, done or omitted to be done by any such person in reliance,
whether wholly or partially, upon the whole or any part of the contents of this publication.
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WHY ShineWing TY TEOH At 4% FEEKPFEBE ?

ShineWing TY TEOH is a leading regional chartered accountants, tax, transfer pricing, valuation and consulting group with
office presences in Malaysia to provide a diverse spectrum of business solutions and consulting services to public listed
companies, Fortune 500 companies, multi-national corporations, local small and medium companies representing a cross

section of major industries.

EXRPMEBZ—FIACHXESIUESAA, £5RAMWRAENEL - HEHEW - WESC0ZEEW - BEEEWRT
NP WRHZIPWSBRALESRSERAS - REISBWEE -

+ Registered Auditor of Public Company Accounting Oversight Board (PCAOB), USA
EE FRASSTRBZERSAEME T

<+ Approved Auditor of Labuan Financial Services Authority (Labuan FSA), Malaysia
Sk MR RIARS S B LM D

Member firm of ShineWing Member firm of Praxity - The
International - Top 20 world’s largest alliance of
.:::: international accounting network ) PRAXITY"' independent accounting firms.

v SW and association. Fmpowaing Business Ssesly o e
EXPMERGAR - 2t AE PRAXITY EIFRREGIFR - Z3K&EK
RMWEIR20KEr=1t)TE MWIT RS ST E
SPERE

WWW.praxity.com
www.shinewinginternational.com

WHAT WE OFFER &M EWARSS

+ Audit & Assurance + BPO & Business Advisory - China Desk + Digital Transformation and Data
Analytic + Family Office & Private Client Services -+ Financial & Transaction Advisory =+ Japan Desk

+ Migration Advisory - Market Entry Advisory + Offshore Advisory =+ Risk & Governance Advisory
+ Singapore Desk + Tax Advisory = Transfer Pricing Advisory =+ US Desk <+ Valuation Advisory

+ Hit + BINESEE + PEEWRSE + HFCERERMEST + XEDHR
ERMABEFERS + BURESHBEE + HAREBWEKRSE + BERS + mm#EA
Bl + BEEW + XREBRNZERE + HIIREWRSE + H5EE + ¥ILE
m&Ew + ZERWRSE + HESSE

100+ 630+ 42000+ W shinewingtyteoh.com

Countries Locations Professionals
Audit | Tax | Advisory | Transfer Pricing | Valuation @ o o o

Kuala Lumpur S T +603 780 55022  Johor Bahru Zf# T +607 5952299 Penang &4, T +604 296 6730 / +604 371 3318
Labuan #9185 T+6087 599 328  Muar i T +606 952 0205  Sitiawan 52JK3T T +605 688 5112
Ipoh 1412 T +605 546 3388
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